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As Alternative Dispute Resolution (“ADR”) rides a growing wave of interest in
Singapore, it is gradually becoming a crucial feature of our legal system. Every
lawyer may eventually be required, at some point, to advise and represent his client
at mediation. What makes a good mediation advocate and how does mediation
advocacy differ from trial advocacy? This article provides some guidance from the
Bench’s perspective.

Mediation Advocacy for Civil Disputes in the
Subordinate Courts: Perspectives from the Bench
Introduction
The New Lawyer: How Settlement is Transforming the
Practice of Law by Julie MacFarlane was reviewed in the
May issue of the Law Gazette, in conjunction with the
introduction of “Presumption of ADR” for civil disputes in the
Subordinate Courts. MacFarlane describes the emergence
of a new advocacy focusing on holistic problem-solving.
The reviewer posed a series of pertinent questions for the
Singapore legal profession, “[W]e are all familiar with the
popular notion of litigation lawyers as rights warriors. But
the litigation lawyer as a conflict resolver? Is he or she an
imaginary character or an emerging reality?”
We suggest that the litigator fulfilling the role of conflict
resolver can and should be a growing reality within
Singapore. There are, admittedly, challenges posed by
the long-standing adversarial culture within the legal
profession. Even lawyers who would like to act differently
may feel pressured to reciprocate the adversarial approach
used by others. Notwithstanding this tradition, it is evident
that a “litigation first, negotiation later” model is not always
appropriate. The increasing popularity of Alternative
Dispute Resolution (“ADR”) processes in many jurisdictions
may also be indicative of litigants’ growing desire to have
greater control and personal involvement in resolving their
disputes. Further, other modes of advocacy have emerged
that treat litigation as one of many other modes of conflict
resolution. Lawyers have now devised “planned early
negotiation processes” to separate the negotiation and
litigation processes.1 In view of all these developments, the
crucial question confronting the legal profession is whether
we should retain a litigation-centric model or adopt a more
holistic mode of advocacy.

In this article, we explore an advocacy model in which
negotiation is attempted first before litigation. We also share
our views on how lawyers can make use of ADR processes
to assist them in negotiation. We will focus particularly on
how the mediation process can be best harnessed to meet
the parties’ needs.

Assessing the Case with the Client
Before deciding on the most suitable ADR process, the lawyer
has to analyse the case together with the client and develop
a settlement strategy that meets the client’s goals. Lawyers
are probably accustomed to conducting this initial exercise
with their clients. A comprehensive case assessment aimed
at resolving the conflict holistically should include more than
legal advice. In this connection, reference can be made to
an early assessment toolkit designed by the International
Institute of Conflict Prevention and Resolution.2 This toolkit
highlights several crucial steps such as identifying the main
concerns of the parties, conducting a cost/benefit analysis,
determining a possible settlement range and establishing a
settlement strategy.

Choosing the Mode of Dispute Resolution
The parties could attempt unassisted negotiation before
commencing legal action. Without prejudice meetings could
be arranged between the parties and their representatives,
or with the assistance of lawyers.
Once a civil action has already been commenced in the
Subordinate Courts, the following modes of assisted
negotiation may be considered:
1. Mediation in the Courts’ Primary Dispute Resolution
Centre (“PDRC”) or the Singapore Mediation Centre;
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2. Neutral Evaluation in PDRC; or

An earlier article in the Law Gazette explained the different
ADR options more thoroughly.4 More information on all
these options is also provided on PDRC’s website, at http://
www.subcourts.gov.sg, under “Civil Justice Division –
Court Dispute Resolution/Mediation”, and Law Society’s
website at http://www.lawsociety.org.sg/lsas/.

3. Law Society Arbitration Scheme.
The Subordinate Courts encourage all parties to consider
using these modes of dispute resolution at an early stage of
the proceedings. Since 28 May 2012, all cases in which a
Defence has been filed (except motor accident and personal
injury cases) will be called for pre-trial conferences (“PTC”)
six months after the Writ has been filed.3 The principal aim
of this PTC is to discuss ADR options. Where a summons
for directions (“SFD”) application has been filed before this
time, the parties will not be called for a PTC. Prior to this
PTC or SFD, the ADR Form has to be completed by all the
parties, to: (i) certify that the benefits of ADR have been
discussed between lawyer and client; and (ii) indicate their
decision concerning ADR. At the PTC or SFD, all cases
will be referred for ADR as a matter of course unless one
or more parties opt out of ADR. The ADR Form provides
clients with information on each mode of dispute resolution
and how to choose the most suitable mode.

Mediation Advocacy
Given the popularity of mediation,5 the rest of this article
focuses on how a lawyer can obtain the best results for his
client at mediation at PDRC.
Mediation advocacy differs radically from trial advocacy
because the objectives of mediation and litigation are
different.6

The diagram below provides guidance on how to choose a
suitable mode of dispute resolution:

Mediation
Joint problem solving
Focus on future solutions

Litigation
Adversarial focus
Determining fault based on
the past

Deals with legal and nonlegal issues
Advocate needs to persuade
ALL parties
Advocate has to work
together with the Neutral

Deals only with legal issues
Advocate needs to only
persuade the Judge
Neutral only has to be
persuaded

Which option should I use to resolve the dispute?
I want to control how the
dispute should be resolved

I want someone else to decide the
outcome of the dispute

I need to know my
likelihood of success

I want to
maintain confidentiality

I want a
public hearing

Mediation

Neutral Evaluation

Parties’ top choice

Judge gives an opinion on your
likely chances of success

Fast < 90 - 120 days

9 / 10 cases settle

You control how to settle the case

Simplified Procedure

Public Vindication

You get a binding decision

To set a new legal precedent

(in PDRC)

Free

Free

Fast

Arbitration

Trial

(by Law Society)

Confidential

BUT...

Suitable for tenancy / construction disputes

BUT...

May involve more time and costs
compared to mediation

BUT...

No guaranteed cutcome

May not have guaranteed outcome

Win/Win
Confidential
Fast
Preserves Relationships

Not settled

May involve more time and costs
compared to mediation

BUT...
Costly

settled

Proceed for trial / arbitration

Dispute resolved
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In litigation, each party strives to persuade a neutral
Judge that his contentions are right. This approach leads
to exaggeration and escalation of the dispute. This is the
antithesis of mediation advocacy, which focuses on an
appreciation of mutual interests, reconciliation and joint
problem solving.
In view of these differences, the role of the lawyer is drastically
different in mediation than in a trial. Many commentators
assert that in order to represent clients effectively at
mediation, lawyers need to adopt “mediation advocacy”.7 As
one author puts it, “the advocate partners with the mediator
in creating productive working relationships without losing
sight of getting what the client wants”.8 Adopting positional
tactics will not advance the mediation, and will do little in
establishing credibility with the mediator. For instance, while
the lawyer may emphasise the strength of his client’s case
at the start of the mediation, it does not help to repeatedly
highlight the merits of the case, constantly rebut the other
party’s points and aggravate the mutual hostility between the
parties. In addition, being antagonistic towards the opposing
party and counsel is usually unproductive. The lawyer also
does not assist by focusing merely on his client’s legal
positions when it is more important for the parties to have a
broader conversation about their respective concerns. 9 In
short, the mediation advocate has to exercise a much wider
set of skills and focus on a broader spectrum of issues than
in litigation. We elaborate below on some of these crucial
skills.

Preparation for Mediation
How should a lawyer prepare for mediation in PDRC? The
following checklist may serve as a guide:10

Context Setting
Prepare client to adopt the right expectations for mediation
1. Explain the mediation process.
A key part of preparation is to guide the client on what to
expect from the mediation and what attitudes to adopt.
The lawyer could go through the ADR Form with the
client or a video produced by PDRC in order to explain
the mediation process.11 It is particularly important for
the client to understand that the outcome of mediation
is decided by the parties themselves, and not the
mediator.
2. Guide client on mindset to adopt for mediation.
The client has to come to mediation with an attitude
of openness and respect for the other party. This will
make it easier for the mediator to facilitate a fruitful

conversation between the parties about their needs and
possible solutions.
3. Role of the lawyer.
The lawyer should explain how his primary role in
mediation is not to advance his client’s case on its
merits. Instead, he would help the client communicate
his needs, facilitate negotiation with the opposing
party and assess possible solutions.

Analyse the client’s case
1. Issues in dispute and client’s position.
This involves the usual factual and legal analysis of the
case with the client.
2. Client’s underlying concerns.
It is essential that the lawyer also helps the client discern
the underlying concerns that have prompted the legal
case. A client’s motivations for seeking a legal remedy
could include maintaining a business, preventing
financial loss, protecting one’s reputation or a desire
for appreciation. The lawyer has to assist the client
in analysing his needs, as a settlement arrived at
mediation must ultimately satisfy these concerns.

Analyse opposing party’s case
1. Opposing party’s position.
2. Opposing party’s underlying concerns.
It is equally important to discern the opponent’s likely
interests. The parties’ common concerns may then be
evident, and lead to creating a settlement that satisfies
all the parties.

Singapore Law Gazette September 2012

Feature

Discuss likely outcome at trial

Be punctual for mediation

There has to be an honest assessment of whether litigation
is a better outcome than arriving at a settlement. The
lawyer should explore with the client the best and worst
case scenarios of litigation, taking into account the cost of
litigation.

Meet the client at least 15 minutes before the mediation.
This gives time for the parties to settle into the Court setting
and clear any queries. Mediation can also begin on time. It
is not acceptable for counsel to be late for mediation, as it
not only shows disrespect for the Court and the parties, but
calls into question the sincerity of the party in resolving the
dispute.15

Discuss possible solutions
It is good practice to brainstorm for possible ways (including
non-monetary options) to settle the dispute.

Practical Issues
Negotiation strategy
1. What should be the opening offer?
After thinking through the issues above, the lawyer and
client should be able to determine a possible range of
settlement outcomes. An opening offer should be based
on the client’s concerns and best estimation of your
client’s chances of success at trial. An opening offer
should also be credible – one that will not be perceived
as insulting, and will continue to keep the opponent
engaged in the negotiation dance. Be prepared to
provide a justification for the offer.12
2. What documents have to be exchanged?
Discovery may not be completed at the time of the
mediation. If certain key information is necessary for a
more productive mediation, you may consider having
limited exchange of documents with the opponent on a
“without prejudice” basis.
3. Who should attend the mediation?
The client’s representative should have the authority
to settle the dispute. If the representative has to
consult another person to obtain the final mandate
to settle, the client should ensure that this person is
contactable during the mediation. During mediation,
the representative takes a more active role than the
lawyer in speaking. He should preferably be a capable
spokesperson who is confident enough to negotiate
directly with the other party.13

Submit opening statement at least two working days
before mediation
The format for the opening statement has been prescribed
in the Practice Directions.14

PDRC’s Mediation Process
Counsel ought to be familiar with the mediation process
conducted in the PDRC in order to prepare their clients
adequately for mediation.16 The general structure of a
mediation conducted in the PDRC is as follows:
1. Preliminary meeting with counsel.
2. Joint session:
a. Mediator’s Opening Statement; and
b. Party Presentation, Agreement on Issues and
Negotiation.
3. Private meetings.
4. Final Joint Session.
The role of and/or recommended practices for counsel
in each of the abovementioned stages will be elaborated
below.

Preliminary Session with Counsel
Where parties are represented, the mediator would usually
meet counsel alone before the joint session. Counsel should
use this preliminary session to achieve the following:
1. Build rapport with the mediator.
It is critical at the outset for the advocate to communicate
an intention to buy into the process and work with the
mediator to broker a settlement. A lawyer who takes
an overly aggressive stance during this preliminary
session only serves to signal to the mediator that that
lawyer either has a poor understanding of the mediation
process and settlement dynamics, or is a likely
obstruction to settlement. In either event, the lawyer
loses credibility.17
2. Case presentation.
Counsel would usually give a brief presentation of his
client’s case with the aid of the opening statements. It
is useful to narrow the scope of dispute by highlighting
areas of agreement and disagreement.
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3. Give the mediator a sense of the underlying
dynamics between the parties and key concerns of
the parties.
At the start of the mediation and in the absence
of their clients, counsel may be expected to have
more freedom to share with the mediator about the
personalities, the negotiations thus far, the underlying
dynamics (eg, degree of tension between the parties
and causes of such tensions) and the concerns of the
parties. This information will make the mediator more
perceptive to sensitive areas and allow the mediator to
adopt the most effective strategies.
Counsel could also take this opportunity to give their
joint input on potential solutions. Counsel may make
a strategic choice to inform the mediators what their
current offers are (and yet withhold information on the
exact range client is prepared to settle).18
4. Discuss and clarify structure of mediation process.
Counsel may also use the preliminary session to
propose the best way to conduct the mediation, such as
the sequencing of joint and private sessions.

Joint Session
During the first joint session, the mediator will deliver his
opening statement with all parties present. The primary
purposes of the opening statement are to allow the mediator
to set the tone for the mediation and to explain the mediation
process.
After the mediator delivers his opening statement, he will
invite the respective parties to share their perspective on
the dispute in the presence of the other. Each party will
have a chance to speak on the various issues at hand. This
part of the initial joint session is crucial for: (i) each party to
hear and understand each other’s perspective; and (ii) the
mediator to gain an understanding of the overall situation
and the personalities involved. During this first joint session,
counsel should:
1. Allow their clients to speak for themselves as far as
possible.
It is an opportunity for the client to build rapport with
the mediator because they have not interacted before,
and to communicate directly with the other party.19 The
critical question for client and lawyer is how to make the

Andrew Liu & Company Limited, one of the leading Marine Insurance Broker
and Consultant in Hong Kong, was established in 1988, specializing in Marine
Liability Insurance. To cope with our rapid expansion, we are seeking enthusiastic
candidate for the following position to be based in Singapore.

Marine Lawyer
Responsibilities:
•
•
•

Handle legal and commercial files.
Provide customer service to clients and handle enquires
Handle all types of P&I, FDD and H&M marine insurance claims

Requirements:
•
•
•
•
•
•
•

Marine Insurance and Claims OR Ship Management background preferable
3 or more years experience in related field
Shipping knowledge is preferred
Excellent command of spoken and written English, Chinese and Putonghua
Proficient in PC operation and Chinese word processing
Organized, detail minded, work independently, strong sense of responsibility, good communication and interpersonal skills
Immediate availability is preferred

Application Method:
Attractive remuneration package will be offered to the selected candidate. Interested parties please email your full CV in
word format with latest and expected salary to Ms Fong at hrdept@andrewliu.com.hk.
Please visit our website for more information: http://www.checkship.com/checkship/htm/company_index.htm
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best pitch to the other party. The tone of the opening
pitch should strike a balance between an interest in
settlement and a willingness to litigate.20 Mediation is
an interactive process where the communication of
feelings, verbally, and by body language, can convey
sincerity. Client presentations, when well delivered,
give the opponent an opportunity of appreciating how
the other party perceives the situation.21
2. Support and guide the client during the client’s
opening presentation.
If the client has missed out any important point, chip in
at the end of the client’s presentation.22 Counsel should
not regurgitate the pleadings.
3. Refrain from interrupting the other party or adopting
a combative approach.23
4. Listen carefully to the underlying concerns of the
other party.
Counsel should work together with the mediator to
search for potential areas of mutual interests and
agreement. The following approach is useful in this
regard: (i) Ask why. The lawyer has to put himself in
the other party’s shoes and ask why he would be taking
a particular negotiating position. What could be the
desires, concerns, fears and hopes behind it? (ii) Ask
why not. Again, the lawyer has to put himself in the
other party’s shoes and ask why he has not embraced
his client’s negotiating position. What desires, concerns,
fears and hopes are precluding it? Are they legitimate
and if not, what can the lawyer do or say to help the
other party see that they are not legitimate? If they
are legitimate, what can the lawyer advise his client,
to modify the negotiating position so that the other
party’s needs and interests can be better satisfied?24
It is particularly useful if counsel is able to help their
client understand the other party’s view by re-framing
the other party’s views using neutral language.
5. Help clients brainstorm for possible solutions that
meet the parties’ needs.
Parties may be ready during the joint session to
suggest various options, or they may choose to discuss
this privately with the mediator. Counsel should make
a strategic decision on whether options should be
suggested in the presence of all parties at the joint
session, or only after checking with the client at the
private session and discussing with the mediator ways
to convey the offer.
Counsel can assist their clients in converting the
identified interests into options, preferably for the mutual

gain of each party. Counsel should aid the mediator by
employing the following common techniques:
a. Separate the people from the problem. Counsel
ought to encourage parties to suspend their
personal animosities and instead focus on their
common problem at hand.25 Set the problem aside
from the egos and the personalities and thereafter,
work with the mediator and the other party/counsel
to attack the problem.
b. Focus on interests, not positions. Parties should
be helped to move from being entrenched in
their positions to exploring whether and how their
interests are better served.26
c.

Invent options for mutual gain, where the
mediator can lead a process for parties to consider
possibilities for settlement which might better
promote their interests.27

d. Work on objective criteria to substantiate a
solution, rather than subjective or emotional bases
by parties.28

Private Meetings
This part of the mediation process involves the mediator
meeting each party and his/her lawyer in separate sessions.
The private meeting has three purposes, namely: (i) to
discover the parties’ attitudes, interests and motivations
which they may not be prepared to share at joint sessions;
(ii) to explore options and the litigation alternative in the
absence of the other party; and (iii) to coach the parties and
prepare them for subsequent joint sessions.
Counsel is expected to fully contribute to the generation of
solutions.29 Clients are likely to face crucial decisions during
this time and may experience inner tensions as they consider
settlement or its alternative. Counsel ought to understand
the underlying dynamics and provide constructive advice to
facilitate a considered decision by the client. In a private
meeting, counsel ought to:
1. Help to generate more options for the clients to
consider.
Counsel should be careful not to reject new settlement
options too quickly. It is not uncommon for clients to
disclose new interests or change their priorities in
the course of mediation. A settlement that once was
unworkable may, with time, become acceptable.30
2. Analyse the advantages and disadvantages of
the options on the table in comparison with the
possible outcome at trial.

Singapore Law Gazette September 2012

Feature

This is a good opportunity to work with the mediator to
have an honest discussion of whether a trial will meet the
client’s needs. The mediator may ask parties to consider
their best and worst case scenarios of litigation, taking
into account the cost of litigation and consider whether
settling the case is more preferable.31The client has to
weigh any options put forward in the mediation in light
of his concerns and the likely outcome at trial.
3. Help the client to make reasonable offers to facilitate
settlement.
However, counsel should ensure that the client does
not disclose to the other party more than what he set
out to do. At the end of each private session with the
mediator, state clearly to the mediator what can or
cannot be disclosed to the other party.32
4. Work together with the mediator to achieve optimal
results.
Counsel may use a variety of methods to work together
with the mediator:
a. Counsel should demonstrate that her client’s initial
offer is reasonable. The mediator will be more
willing and able to get the results the lawyer wants
if she believes the lawyer’s position is reasonable
and supported by objective criteria.33
b. The advocate and client may want to share sensitive
information about the details of the dispute and
possible outcomes.34 Information is power. Counsel
need to consider when to release and when to
withhold such information.

c.

The advocate and the client need to think through
how they want to convey settlement possibilities
to the other party. For example, the mediator is
an excellent conduit through which creative but
potentially risky solutions can be communicated.
Often, information conveyed by an opposing
counsel is met with suspicion and hostility. The
mediator is neutral and viewed as neutral so having
him/her relay your client’s proposals to the other
party usually comes across better. Further, the
mediator may package the proposal in a more
objective manner to the other side.35

5. Provide emotional support to the client who may be
facing difficult decisions.
6. Help to coach his client on what to say to facilitate
settlement at later joint sessions.
It is good practice for counsel to use the “down time” – when
the mediator is meeting with the other party – to review the
position with his client and consider various options. During
this time, counsel should also consider with the client any
new information the mediator may have conveyed that
suggests new settlement options.36

Joint Session Concluding the Mediation
Where there is a settlement, counsel must check that no
terms are omitted and that the settlement is both viable and
enforceable. Care is needed as any failure to comply with
the settlement terms by any party entitles the other party to
enforce the settlement as a Court order without the necessity
of another hearing.37 In this respect, he should work with
his counterpart to ensure that the terms are drafted with
clarity, covers all the agreed items and includes potential
contingencies. He should check that his client understands
all the terms, their implications and that his client agrees to
them.
If the parties cannot resolve their dispute via mediation, the
case simply proceeds to trial before another Judge who was
not involved in the mediation. In that event, counsel should
be prepared to discuss with the PDRC Judge the next steps
and/or directions to be given to bring the matter to trial.

Conclusion
This article has set out the essential differences between
mediation advocacy and adversarial advocacy. The failure
to appreciate these differences can hinder settlement or
result in an agreement that is less than optimal for the
client. Lawyers, who have been trained and primarily
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practise as litigators, must be conscious of the effects of the
adversarial model and be vigilant that they do not operate
subconsciously out of it during mediation.
As ADR develops and becomes increasingly entrenched in
our justice system, every lawyer, at some point, may be
required to represent his clients at mediation. It is hoped
that this article provides a meaningful guide for lawyers on
mediation advocacy.

► District Judge Dorcas Quek
► District Judge Kenneth Choo*

Primary Dispute Resolution Centre, Subordinate Courts

*The authors would like to acknowledge and express appreciation
to their colleagues in the Primary Dispute Resolution Centre for their
contributions to the contents of this article.
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